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As demonstrated by the recent crisis in Syria, the international community is failing to
respond effectively to refugee crises around the world. With the civil war in Syria and
the massive influx of Syrian refugees into neighboring countries such as Lebanon, Jordan,
Iraq, and Turkey, as well as many countries in Europe, the efficacy of the international
human rights regime in responding to complex humanitarian emergencies has once
again come under question. In January 2015, the Office of the United Nations High
Commissioner for Refugees (UNHCR) declared that Syrians overtook Afghans as the
largest refugee population aside from Palestinians.! UNHCR estimates that more than
12 million Syrians have been internally displaced and close to 4 million Syrians were
forced to leave their country since the outbreak of the civil war, fleeing mostly to Syria’s
immediate neighbors.?

In most of Syria’s neighboring countries, Syrian refugees are living in harsh
conditions—in overcrowded camps, with little or no income and poor access to
services. According to the UNHCR, “Half of all Syrian refugees in Lebanon live in
insecure dwellings [and] a survey of 40,000 Syrian families in Jordan’s urban areas
found that two-thirds were living below the absolute poverty line.”* Turkey, now
the world’s biggest refugee-hosting country, has managed to offer better conditions
to the more than 2 million refugees it currently hosts but at huge political and
financial costs.* So far, Ankara has spent more than $6 billion in direct assistance
on refugees.’

The influx of Syrian refugees has also placed strains on local economies and
the provision of public services in communities with large refugee populations.
A January 2015 study by the Turkish think tank, the Center for Middle Eastern
Strategic Studies (ORSAM), reported a steady decline in the quality of education
and healthcare.® Housing rents were found to have risen over 50 percent in refugee-
hosting large cities like Gaziantep, Kilis, Hatay, and Urfa.” The influx of Syrian
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refugees is estimated to have resulted in an additional 1.5-2.0 point increase in
price inflation and around 15 percent decline in wages.® These circumstances have
also exacerbated tensions between the locals and the refugee populations, even
escalating to mob violence and targeted attacks against refugee-owned businesses.’”
Not surprisingly, Turkey has emerged as one of the most vocal critics of the Syrian
regime, and considering the turbulent history of Syrian-Turkish relations, it is not
difficult to imagine how the Syrian Civil War is going to cast a long shadow on

bilateral relations for decades to come.!?

The international
human rlghts reglme and magnitude, Syria is only one among
has been internationally many regions currently facing humanitarian
designed tO remain inef_ disasters. In addition to Syria, the UN is
. conducting emergency operations in sixteen

fect.u.al and rehan-t on other countries including Iraq, the Central
pohtlcal leaderShlp- African Republic, and South Sudan, where
UNHCR is providing emergency relief to

Although it stands out due to its scale

over 5 million internally displaced persons (IDPs) and refugees."" Despite their
many humanitarian responsibilities, however, agencies such as the UNHCR are
“chronically underfunded and understaffed” and are struggling to effectively fulfill
their missions with their very limited resources.'” The dearth of resources is an
even more pronounced problem for protracted refugee situations, which even senior
UNHCR officials bemoan “are not the high-profile operations preferred by donors,
and hence are almost invariably neglected and underfunded.”® Senior UN leaders
have acknowledged these shortcomings. For example, in early 2014, the Under-
Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator
Valerie Amos stated, “The world’s collective response capacity and resources are
being stretched to the limit.”"* Jim Y. Kim, president of the World Bank Group,
additionally called the international response to Syrian refugees a “failed” enter-
prise and described the situation as a “humanitarian crisis of enormous propor-
tions, and right now we are not responding effectively... [because] there are many
political difficulties in deciding [who is] going to step up, [who is] going to provide
the funds.”"

This article argues that the international human rights regime has been
intentionally designed to remain ineffectual and reliant on political leadership
in order to allow for as large a space as possible for political discretion in man-
aging refugee situations and, as such, its shortcomings can only be addressed by
political initiative. The political initiative proposed in this article is the exercise
of a right to remedial compensation against refugee-generating states through the
United Nations Security Council (UNSC) to assist UN agencies in funding and
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coordinating humanitarian relief efforts. In other words, international agencies
would be granted limited access to a state’s assets abroad or—in more divisive
cases like Syria—a state’s assets that have been frozen through unilateral action
by member states would be made available to UN agencies providing humanitarian
relief. Theoretically, this argument could also be applied to recipient countries that
incurred an undue financial burden. This article, while acknowledging the latter
possibility, recognizes its politically contentious nature and, therefore, will refrain
from discussing it extensively. It will argue, however, that such a practice, through
the UNSC and solely for the benefit of UN agencies coordinating humanitarian
relief efforts, aimed at the refugee-generating country’s citizens is permissible from
moral, legal, and political perspectives, and that there exists within the Charter of
the United Nations, a legal and doctrinal basis for such a practice to be adopted
under the auspices of the UNSC.

PURPOSEFULLY AMBIGUOUS: DEFINING REFUGEES AND THE
RIGHT TO SAFE HAVEN

A key question in the international refugee regime is the nature of the category
to which the title refers: Who is a refugee? In the 1951 United Nations Convention
relating to the Status of Refugees (the “Geneva Convention”), a refugee is defined
as someone who, “owing to a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of that country.”® Moreover,
this is applied only to persons who became refugees due to events occurring in
Europe before 1 January 1951. Under this formula, the criterion determining
refugee status is persecution, which indicates a deliberate act of the government
against individuals and therefore excludes victims of general insecurity, exposure
to violence, denial of human rights, or systematic mistreatment, and people who
have not crossed national frontiers to seek refuge (i.e., IDPs).

In the decades since, there have been efforts to expand the scope of the
Geneva Convention. With the 1967 Protocol, the geographical and time limits
were removed.'” Regional instruments such as the 1969 Organization of African
Unity Convention later expanded the category beyond the criterion of persecu-
tion." In addition to these attempts, there have been efforts to argue that the
Geneva Convention provides for protection beyond the narrowly defined category
in Article 1. Andrew Shacknove, a former UNHCR lawyer and current University
of Oxford professor, argued that the bond between the citizen and her state can be
damaged in ways other than persecution and that a proper definition of a refugee
must account for the broader ways in which this bond can be cut off."” Legal
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experts Atle Grahl-Madsen, and Edoardo Arboleda and lan Hoy similarly argue
that the loss of the bond between the citizen and her state warrants protection
under the Geneva Convention.?°

The political nature of this ambiguity is revealed by how the international atti-
tude toward refugees has changed over time. From the end of World War I to the
conclusion of the Cold War, there was an “interest-convergence between refugees
and developed countries” because

... refugees seeking protection ... were of European stock, their cultural assimi-
lation was perceived as relatively straightforward ... [and] helped meet post-
war labor shortages. The reception of refugees opposed to communist regimes
moreover reinforced the ideological and strategic objectives of the capitalist

world.?!

Since the end of the Cold War, however, these political, economic, and cultural
incentives for reception have disappeared, and advanced industrialized nations
have become increasingly protective against refugees and asylum-seekers.?* While
some scholars have raised strong arguments for a renegotiation of the refugee legal
regime on the grounds that it is under-inclusive, others, such as Joan Fitzpatrick
and Michael Dummett, counter that abandoning the current convention to nego-
tiate for better terms could result in the loss of even existing rights.*

In essence, there is a single privilege afforded to a qualified refugee under the
existing legal regime: the right to safe haven (“non-refoulement”), defined under
Article 33 of the Geneva Convention.?* Looking at the early history of the concept
reveals that even this limited right was a negotiated settlement apart from a uni-
versal right to asylum, as per the inherent contention between state interests and
individual rights. As experts Guy S. Goodwin-Gill and Jane McAdam observe,
“The right to asylum appertains not to the refugee but to the State, a discretion
to grant or withhold asylum.”* Indeed, the 1948 Universal Declaration of Human
Rights (UDHR) enumerates no right to asylum.?® The declaration offers two pro-
visions relevant to international refugee law: (i) “the right to leave any country,
including his own, and to return to his country,” and (ii) “the right to seek and
to enjoy in other countries asylum from persecution.” Since these are two rights
afforded to refugees, what the UDHR actually offers is a peculiar situation where
one has the right to leave a country without a guarantee that she will be granted
asylum in another; asylum can be sought, but states keep their prerogative to not
grant it, if they so choose. Practically, what a refugee has is the right to stateless-
ness.

This dynamic is also apparent in the funding of the international refugee
regime. UNHCR depends overwhelmingly on voluntary contributions for its
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field operations. The agency receives around 2 percent of its funds from the UN
general budget and the remainder, exceeding $1 billion, is raised through volun-
tary contributions from UN member states and other donors. These voluntary
contributions are mostly from a small group of advanced industrialized countries.*
Approximately 50 percent of voluntary contributions continue to originate from
the top three donors, with the top ten donors making up some 77 percent of contri-
butions.?” Close to 80 percent of these funds are being contributed to the UNHCR’s

Special Programs budget as condi- ) )
tional funds earmarked to special Since 2009, prlvate-sector

countries or activities according to  contributions to the UNHCR
donor i'nte.résts, and this 'structure have in crease d by some 300
has “significantly curtailed [the .
UNHCR’s] freedom of decision.”" pCI’CCl’lt, now representmg
To regain some of its budgetary around 7 percent of UNHCR'’s
independence, it has increasingly  gyerall projected contribution.
turned to private sector contribu-

tions. Since 2009, private sector

contributions to the UNHCR have increased by some 300 percent, now repre-
senting around 7 percent of UNHCR’s overall projected contributions.®® The
UNHCR is hoping to further mobilize private contributions by turning to small
donors, planning to reach 2.5 million individual donors by 2018.3? This approach,
however, is not without its problems. Nongovernmental organizations (NGOs)
have criticized this approach as the “privatization” of the international human
rights regime, arguing that private contributors have been vocally using their con-
tributions as leverage to “corporatize” the institutional cultures of the UN agencies
that they believe to be “outdated and bureaucratic.”*

This funding structure is resulting in a deeply imbalanced situation in which
the refugee burden is carried overwhelmingly by poor states.** At the end of 2012,
before the advent of the Syrian Civil War, eight of the ten major refugee-hosting
countries were from the developing world; three of them African countries (Kenya,
Ethiopia, and Chad) and five from the Muslim world (Pakistan, Iran, Syria, Jordan,
and Turkey).* Pakistan hosted the largest number of refugees in relation to its
economic capacity with 552 refugees per $1 GDP (PPP) per capita while Ethiopia
(303) and Kenya (301) ranked second and third, respectively.* This is not a new
trend; Gil Loescher observed in 1993 that the twenty countries with the highest
ratio of refugees had an annual average per capita income of $700.3” In poor coun-
tries where the state is barely capable of responding to its citizens’ basic needs,
even a modest influx creates a severe strain on the country’s social services and
physical infrastructure and may radically distort local economic conditions. In
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such a context, refugees are rendered vulnerable to abuse by recipient states, small
and big powers, and even by refugee warrior groups for their strategic or military
objectives.?*

USING FROZEN ASSETS FOR HUMANITARIAN ASSISTANCE:
WHY AND HOW?

Quoting from Loescher, “Financial vulnerability and reliance on powerful
donor governments as well as host states impede the UNHCR in carrying out
its principal function of providing protection to refugees.”* How then is this
vulnerability to be addressed to create an international regime that could offer
a more robust response to refugee crises? The proposal of this article is to grant
humanitarian agencies, like UNHCR, access to the frozen assets of regimes such as
Syria in order to assist in their humanitarian relief operations. This access would
be intended not to cover private assets (e.g., a government leader’s personal bank
accounts), but rather only the public assets (e.g., central bank reserves).

The idea of providing refugees or a refugee-receiving states compensation from
the refugee-generating country is not a new idea.*” Sir Robert Y. Jennings hinted
at the idea in his 1939 article in the British Yearbook of International Law*' In the
past, there have several instances of compensation for individuals (e.g., victims of
Nazi persecution, expellees from Uganda, and the United Nations Compensation
Commission).** In the 1980s, Luke Lee generated some interest in the topic as a
special rapporteur for the International Law Association and wrote about it in
the American Journal of International Law.** All of the above proposals, however,
were similar in that they envisioned compensation ex post facto and as a punitive
measure.

However, compensation should be remedial, not punitive, and designed to
assist in humanitarian relief. This distinction is important for a number of reasons.
Firstly, the current doctrine conceives of a refugee’s right to asylum as a state’s
imperative and reserves the state’s right to deny asylum or assistance to refugees.
By providing assistance to refugees, states (or a community of states, such as the
UN) are engaging in a voluntary act and, accordingly, they should not be compen-
sated for it. Secondly, to apply this practice to private assets would imply an indict-
ment of the asset holders. Such an apportionment of blame would immediately
politicize the proposal and prevent its implementation. The operative presumption
behind this article’s proposal is that had it not been for the malignant elements
ruling and/or fighting the state, these funds would have been used for the good of
the citizens to whom these assets rightfully belong. Thirdly, the UNSC can take
any punitive action in the form of sanctions against any state as long it is within its

enforcement power under Chapter VIIL.** This authority, however, does not apply
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to private persons since they are not under the jurisdiction of international law. As
illustrated by the European Court of Justice’s Kadi and the U.S. Supreme Court’s
Medellin v. Texas decisions, domestic courts tend to interpret any such international
actions against private persons as a breach of fundamental rights.* If the regime
in a country is overthrown, the incoming regime could seek the recovery of private
assets under United Nations Convention Against Corruption provisions, or a state
could release its freeze on the assets once it recognizes the new regime but, aside
from these limited possibilities,

there seems to be no legal basis for From a utilitarian perspective,
further action. ..
. . the positive consequences of
The main strength of using . .
frozen assets in humanitarian this approaCh OutWGIgh the
assistance on a remedial basis is negative consequences.

that it conforms to all five elements

outlined above. From a utilitarian

perspective, the positive consequences of this approach outweigh the negative
consequences. Refugees are a burden to third-party states and they create spillover
effects that threaten political stability. The failure of the international humani-
tarian regime can also offer countries a pretense for military intervention, under-
mining international order as well as the credibility of international organizations.
This proposal envisions no additional commitment, such as putting troops on the
ground, and it could save the asset-freezing entities from further political engage-
ments, such as whether to offer a warring party (e.g., rebel forces) access to the
frozen assets. Even leaders of countries whose assets are frozen would have incen-
tive to consent to such a regime because it prevents rebel groups from using the
funds against these leaders in the event that a rebel group is officially recognized
as the conflict progresses. It also offers regime leaders the opportunity to claim
that they are still committed to their duties as a state, assisting in the provision
of service to their now-displaced citizens. From a natural law perspective, effective
assistance for refugees is merely the fulfillment of the universal right to hospitality,
and, where a state can no longer unite its people under laws of right, any moral
responsibility not to intervene in its affairs has vanished. According to John Rawls’
Theory of Justice, a state such as Syria would either be an outlaw state or a bur-
dened society that is struggling with social and economic conditions that make it
difficult to maintain either liberal or decent institutions (depending on how the
particular history is interpreted). In either case, there would be a duty to assist.
Universal participation in the UN regime and the common resort to asset freezes
as an economic sanction suggests that the method proposed herein is defensible
within the international social contract and aligns with the shared preferences of
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its constituent communities. As argued below, there is a legal and doctrinal basis
to such a practice under the UN Charter and examples in UNSC resolutions;
therefore, it would require solely a Security Council decision for such a practice to
be adopted.

Even when benefiting from a state’s municipal services, which are funded by
taxes from all citizens, not all citizens are entitled to these benefits at all times.
Making prank calls to a 911 emergency line is subject to criminal penalties, and

setting one’s own home on fire is a felony

Just as the existence of | . . .

] . ecause it puts the lives of others in danger.
the ﬁre brlgade dOCS not In a sense, the refugee regime could be
give one the right 1o set likened to a municipal service of the inter-
OHG’S home on ﬁre, a national order, and using a country’s frozen
state does not have the for its refugees would be akin to using the
I'ight to fail its citizens water in the owner’s swimming pool to put

and free-ride on the out the fire he started in his home. Just as
. the existence of the fire brigade does not
refugee regime.

public assets for humanitarian assistance

give one the right to set one’s home on fire,
a state does not have the right to fail its
citizens and free-ride on the refugee regime. Unlike municipal services, the refugee
regime is funded through voluntary contributions and states are primarily respon-
sible for providing their citizens goods and services such that they do not need to
become refugees. If a state has been negligent or outright criminal, it should face
an appropriate penalty. One could argue for exceptions in extreme circumstances
such as drought-induced famines but, even then, it is as compelling an argument
that only the fittest survive in the state of nature and that it is the state’s own
imperative to ensure its survival.

As the Responsibility to Protect (R2P) doctrine reflects, the international legal
regime defines statehood on a performative basis: States are expected to perform
certain duties, the least of which is protecting their citizens, and when they fail to
fulfill these duties, they may lose their privileges of sovereignty.*® For realists, the
practice of this principle is rather straightforward: “The strong do what they can,
the weak suffer what they must.™ Hans Morgenthau writes, “There is no such
thing as the policy of an organization, domestic, or international, apart from the
policy of its most influential member.”*® As such, a realist would not oppose the use
of frozen assets of countries like Syria for humanitarian assistance as long as it was
in the interests of the given realist’s own state. Such a policy would indeed likely
be in their interest since, as described above, its positive utilitarian consequences
outweigh the negatives.
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For non-realists, however, it would also be necessary to demonstrate a legal
and doctrinal basis for such a practice. Basically, there are three legal mechanisms
to implement such a practice: (i) the UNSC, (ii) special claims mechanisms under
the UN, or (iii) domestic courts of the countries that have frozen the assets. This
article will not discuss the second and third mechanisms beyond saying that such
legal venues are imaginable through means such as special claims compensation
regimes (i.e., the United Nations Compensation Commission in Iraq, Eritrea-
Ethiopia Claims Commission, and the Commission for Real Property Claims of
Displaced and Refugees in Bosnia and Herzegovina) or through in rem lawsuits in
domestic courts.*” Arguing beyond this, however, would require a lengthy effort in
comparative law and civil procedure and, even if sufficiently justified, these mecha-
nisms would only apply on a case-by-case basis, whereas such a power under the
UNSC would apply universally.

The UN Charter permits the UNSC to take jurisdiction under Article 39
when any situation poses a “threat to peace and security.”” Article 41 regulates
all non-forcible or non-military measures, and where these measures fail, the
UNSC is authorized to use force under Article 42.°' It is widely observed that the
Security Council plays a progressive role in adopting and promulgating human
rights norms.>> Asset freezes, for example, were adopted as a norm after the ter-
rorist attacks of September 11 with Security Council resolution 1267 to prevent
illicit financing of terrorism.>® Likewise, the UN Compensation Commission was a
novel practice that was applied for the first time within the UNSC’s Chapter VII
enforcement powers on Iraq.>*

There are four legal and doctrinal bases for granting humanitarian agencies and
recipient countries access to frozen assets. The first is the UNSC’s powers under
Articles 39 and 41. It has been demonstrated that the presence of refugees from
neighboring countries leads to an increased probability of violence. Furthermore, it
has also been demonstrated that refugees cause conflicts to endure longer because
refugee camps offer rebel groups sanctuaries while the influx of refugees weakens
recipient states by putting them under an additional burden.”> Hence, refugee situ-
ations, especially in potentially unstable regions, could be viewed as a threat to
international peace and security and merit action under Chapter VII.

Secondly, the notion of burden-sharing under Article 50 potentially allows
for a state to consult the UNSC with regard to special economic problems arising
from Security Council actions.’® Legally, the same provision allows a state to
consult the UNSC with regard to special economic problems arising from threats
to international peace and security that the council has failed to address effec-
tively. In the highest-profile application of the relief provision, twenty-one states
that were dependent on Iraqi oil, remittances from migrant workers in Kuwait, or
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made substantial exports to Iraq and Kuwait, consulted the UNSC to seek relief
from the trade embargo.”” There is, however, no legal definition or precedent that
constrains the application of the “special economic problems” clause to any par-
ticular type of economic activity. If a state can petition the UNSC for the undue
burdens arising from the performance of certain duties (e.g., sanctions) under UN
law, it is difficult to see why it cannot petition the UNSC for burdens incurred by
the council’s failure to perform its duty to address threats to international peace
and security or the UNHCR'’s inability to effectively provide refugee assistance. Of
course, how the UNSC would respond to such a petition is a valid question that
has no universally applicable answer. It is highly likely that the cases that would
muster the sufficient political agreement for the action this article proposes to be
implemented will be few and far between. There is no easy argument to show that
a trade embargo creates a different category of “special economic problems” that is
legally distinct from the direct financial assistance a refugee-receiving country has
to provide or the indirect financial burdens it has incurred in a way that would
deny a member state “standing” to petition the UNSC to this end. Using a judicial
analogy, a jury’s final decision is an entirely separate question from whether a case
can be claimed or not.

Thirdly, there exists a case law precedent for frozen assets to be used for com-
pensatory purposes. In 1991, after Iraq refused UNSC resolutions 705 and 706,
which envisioned the UN Compensation Commission in Iraq to be funded through
Iraq’s oil proceeds, the UNSC decided under resolution 778 to compensate claims
using Iraq’s frozen assets. In 1995, after three years, Iraq agreed to fund claims
compensation through a portion of oil proceeds with resolution 986 and this clause
was forgotten.”® Had this not been the case, however, this article’s argument might
have already been an established practice in international law.

Finally, the UNSC is already allowed to pursue this course of action in an indi-
rect way. Pursuant to Article 94(2), the UNSC may be called upon for enforcement
of International Court of Justice (IC]) judgments.” As Kristen E. Boon observes,
“A state could request that the UNSC seize assets in a recalcitrant state in order
to satisfy an ICJ judgment.” While the UNSC has not been called upon to enforce
ICJ decisions as such to date, private arbitration agreements do make reference
to enforcement by the UNSC.%® Doctrinally, it is widely accepted that Security
Council decisions, especially under Chapter VII, are procedurally non-judicial and
that they are, in essence, political decisions.® It is within reason to argue that the
same authority should apply directly.

In conclusion, granting international agencies and recipient countries access
to the frozen assets of the refugees’ country of origin in order to provide humani-
tarian assistance offers an effective, cost-efficient, and politically palatable means
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by which to address refugee crises. It has a legal and doctrinal basis under existing
law and complies with almost all moral approaches to interventions in refugee situ-
ations. This approach deserves consideration as an innovative solution that can be
applied immediately. &
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